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VIRGINIA 

LAW REVIEW 

Vol. III. FEBRUARY, 1916 No. 5 

USURY LAWS AFFECTING NATIONAL BANKS. 

T T HAS recently transpired that many national banks have 
*■ been exacting usurious rates of interest for the use of 
money lent by them, and as a result the Comptroller of the Cur- 
rency ^ and certain members of Congress have been endeavor- 
ing to devise means and laws whereby this evil can be obviated. 
In order to approach this problem intelligently, it is necessary 
to take into consideration laws affecting the exaction of usurious 
rates of interest by national banks, to what extent these laws 
meet the requirements of the situation, and in what respect they 
are ineffective in accomplishing the purposes for which they 
were intended. In the newspaper reports of investigations of 
usurious transactions and of proposed remedies in behalf of 
the borrower, it has seemed that there is a general lack of the 
proper knowledge of the federal usury laws as they already exist. 
The growth in the exaction by national banks of exorbitant 
rates of interest is due in large measure to this lack of knowl- 
edge of these laws both on the part of those who borrow money 
and on the part of those who have greater reason to be versed in 
such laws. In view of the foregoing facts, an inquiry into the 
status of the present laws affecting usury is both opportune and 
desirable. Except for that, the author of this article would not 
deal with the question at the present time, inasmuch as there is 
now pending in the Supreme Court of Appeals of Virginia a 

* John Skelton Williams. Mr. Williams has conducted such a vigor- 
ous campaign against usury that the abolition of his office has been 
suggested. 
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case involving a large number of the questions arising under 
the federal usury laws, a decision of which case would permit a 
more complete discussion of the principles and statutes governing 
the exaction of usury by national banks. 

In view of the fact that many lawyers and business men do 
not have access to the statutes of the United States, the statutes 
affecting the exaction of usury by national banks are set forth 
in full: 

"Any association may take, receive, reserve, or charge on any 
loan or discount made, or upon any note, bill of exchange, 
or other evidences of debt, interest at the rate allowed by 
the laws of the state, territory, or district where the bank 
is located, and no more, except that where by the laws of 
the state a different rate is limited for banks of issue or- 
ganized under state laws, the rate so limited shall be al- 
lowed for associations organized or existing in any such 
state under this title. When no rate is fixed by the laws 
of the state, territory, or district, the bank may take, re- 
ceive, reserve, or charge a rate not exceeding seven per 
centum, and such interest may be taken in advance, reckon- 
ing the days for which the note, bill, or other evidence of 
debt has to run. And the purchase, discount, or sale of a 
bona-fide bill of exchange, payable at another place than 
the place of such purchase, discount, or sale, at not more 
that the current rate of exchange for sight drafts in addi- 
tion to the interest, shall not be considered as taking or re- 
ceiving a greater rate of interest." ^ 

And: 

"The taking, receiving, reserving, or charging a rate of in- 
terest greater than is allowed by the preceding section, when 
knowingly done, shall be deemed a forfeiture of the entire 
interest which the note, bill, or other evidence of debt carries 
with it, or which has been agreed to be paid thereon. In 
case the greater rate of interest has been paid, the person 
by whom it has been paid, or his legal representatives, may 
recover back, in an action in the nature of an action of debt, 
twice the amount of interest thus paid from the association 
taking or receiving the same ; provided such action is com- 
menced within two years from the time the usurious trans- 
action occurred. That suits, actions, and proceedings against 

' U. S. Rev. Stat., § 5197. 
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any association under this title may be had in any circuit, 
district, or territorial court of the United States held within 
the district in which such association may be established, or 
in any state, county, or municipal court in the county or 
city which said association is located having jurisdiction in 
such cases." * 

Under the decisions of the Supreme Court of the United States 
construing these statutes, the remedies afforded and the penal- 
ties imposed therein are exclusive, and all state laws pertaining 
to the exaction of usury are in abeyance and have no application 
to the transactions of national banks.* These banks derive their 
existence from the laws of the United States under which they 
are organized, and since Congress has seen fit to enact laws for 
their regulation and control, the states can exercise no control 
over them, nor can they regulate their operation in any way 
except in so far as Congress may permit the state laws to pre- 
vail.'"' By reason of this construction of the statutes, uniform- 
ity of remedies for the borrower and of penalties against the 
banks is maintained regardless of the location. The exclusive- 
ness of the remedies afforded and of the penalties imposed, how- 
ever, should not be construed to mean that any of the require- 
ments of general principles of law are rendered unnecessary 
or that a noncompliance with such requirements may not be 
taken advantage of along with the remedies given under the 
usury statutes.^ 

Another question often raised in connection with a considera- 
tion of these statutes is in regard to the penal or remedial nature 
of § 5198. To the extent that it imposes a penalty upon banks 

' U. S. Rev. Stat., § 5198. 

* Farmers' & Mechanics' Nat. Bank v. Bearing, 91 U. S. 39; Bar- 
net V. Muncie Nat. Bank, 98 U. S. 535. 

° Farmers' & Mechanics' Nat. Bank v. Dearing, supra. 

" For example, a national bank brings an action against a borrower 
on a note for which there is a lack of consideration as to a part of it 
or a partial failure of consideration. The bank has taken a greater 
rate of interest than is allowed under § 5197. The borrower avails 
himself of the remedies given under § 5198. This does not render un- 
necessary the requirements that there must be consideration for the 
note sued on, nor is the borrower prevented from setting up the lack 
or failure of consideration. 
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for the exaction of illegal rates of interest, this section is penal 
in its nature, and under general rules of interpretation should 
be construed strictly. The real nature of the statute, however, 
must be considered in connection with the purposes for which it 
was enacted, and such a construction should be given it as will 
best effectuate those purposes. The object of the statute in 
question is to repress the exaction of usurious rates of interest by 
national banks and to afford remedies to borrowers whose neces- 
sities have been imposed upon in this way. The object, there- 
fore, is to afford a remedy rather than to impose a penalty, and 
to this extent the statute should be construed liberally. While 
the state courts are inclined to regard the statute as penal in 
character, and therefore to be construed strictly,^ the Supreme 
Court of the United States has held that the act is remedial as 
well as penal and should be construed accordingly.® Every case, 
however, should be brought within the intent and meaning of 
Congress as expressed in the words used in the act, and the 
statute should be construed with this end in view. 

An analysis of the statute * makes evident the fact that the 
rate of interest which a national bank may take, receive, reserve, 
or charge is determinable by the law of the state in which the 
bank is situated. If, in any state a different rate is limited for 
banks of issue organized under the laws of that state, then the 
national banks in that state are permitted to charge the same rate 
or rates as are allowed the state banks. If no rate is fixed by 
the laws of the state in which the national bank is located, then 
such bank is allowed to take, receive, reserve, or charge interest 
at the rate of seven per centum and it may be taken in advance. 
Also, in addition to the interest, national banks may charge the 
current rate of exchange for sight drafts upon the purchase, dis- 
count, or sale of a bona-fide bill of exchange, payable at another 
place than the place of such purchase, discount, or sale, and this 
is not regarded as the taking of a greater rate of interest than 
is allowed under the laws of the state of location. It is obvious 

' National Bank v. Lewis, 75 N. Y. '516, 31 Am. Rep. 484; Barrett v. 
National Bank, 85 Tenn. 426, 3 S. W. 117. 
' Farmers' & Mechanics' Nat. Bank v. Bearing, supra. 
' U. S. Rev. Stat., § 5197. 
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that the laws of the state in which any national bank is located 
are not to be disregarded, since the question whether there has 
been usury or not is determinable by the laws of such state. It 
is reasonable that the rate of interest should be determined by 
the laws of the state of location, otherwise the national banks 
mig-ht not be able to compete with the state banks because of dis- 
advantages of rates imposed by federal laws, since the federal 
laws could not meet all the differences in the rates of the various 
states. In addition to this, discrimination on the part of the 
states against national banks is prevented, since they may avail 
themselves of all advantages of rates conferred upon state banks 
by state laws. The rate of interest being the same for the na- 
tional bank as for the bank of the state in which it is located, both 
banks are upon the same footing in this respect, and the national 
bank has an equal opportunity with the state bank to get business. 

Section 5197 deals altogether with questions pertaining to the 
rate of interest. Section 5198, on the other hand, takes up the 
remedies afforded the borrower and the penalties imposed upon 
the bank for the exaction of usurious rates of interest, the man- 
ner of enforcement of the remedies and penalties, the parties by 
whom they may be enforced, and the course in which they may 
be enforced. Under the express provisions of this section, na- 
tional banks are not subject to any penalty or forfeiture for 
the taking, receiving, reserving, or charging of a greater rate 
of interest than is allowed by § 5197, unless such taking, re- 
ceiving, reserving, or charging, is knowingly done. When the 
bank has such knowledge, appropriate remedies provided in 
§ 5198 may be imposed. One penalty is imposed in those cases 
in which interest is carried in the note, or agreed to be paid, 
but not paid, and a different penalty in those cases in which the 
interest has been actually paid. 

Where the bank has knowingly charged or stipulated for a 
usurious rate of interest, a forfeiture of all unpaid interest is 
thereby caused, and in an action by the bank to recover the money 
lent, it is entitled to recover the principal only, without any in- 
terest thereon. While the act expressly declares that "the taking, 
receiving, reserving, or charging of a rate of interest greater 
than is allowed by the preceding section, when knowingly done. 
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shall be deemed a forfeiture of the entire interest which the note, 
bill, or other evidence of debt carries with it, or which has been 
agreed to be paid thereon," it has been held that this has no ap- 
plication to interest actually paid, but is limited to interest charged 
or agreed to be paid. The words "taking" and "receiving" are 
used later in the section as referring to interest actually paid, but 
under the decisions, these words as here used are limited by the 
phrases "carries with it" and "which has been agreed upon to be 
paid." It would seem that the laws would be far more effective, 
if the words "taking" and "receiving" should be regarded as 
enlarging the meaning of the phrases "carries with it" and "which 
has been agreed upon to be paid," since under this construction 
there would be a forfeiture of interest actually paid, in an action 
by the bank on the debt. Such a construction would prevent a 
greater number of actions and would enable the borrower to de- 
prive the bank of all interest without maintaining a separate ac- 
tion to recover twice the amount of interest paid. Under the 
act as construed by the Supreme Court of the United States, 
there is no relief for the borrower who has paid usurious interest, 
unless he maintains a separate action, and then he must endeavor 
to recover twice the amount of interest actually paid by him. 
The forfeiture provision of this section should be enlarged so as 
to comprehend within its terms the actual payment of interest. 

The differences between a charging of or a stipulation for in- 
terest, and its actual payment are, as a general rule, well defined, 
but some question has been raised in regard to whether the dis- 
counting of a note at the time of the loan constitutes a payment 
of, or a charging of, or stipulation for interest. Inasmuch as all 
banks, in making a loan, deduct interest from the amount lent, 
and place to the credit of the borrower the face of the loan less 
the discount, taking a note or notes for the face of the loan, this 
is an important question. It is obvious that there is no actual 
payment of interest in the initial transaction, but rather a charg- 
ing or reservation of interest as contemplated within the mean- 
ing of the forfeiture clause of § 5198. Were this discount re- 
garded as an actual payment, the borrower would be entitled to 
institute an action immediately for the recovery of twice the 
amount of interest paid when in fact no payment of interest has 
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been made. That this discount is a reservation or charging of 
interest rather than payment is the logical view, and the one 
upheld by the Supreme Court of the United States,^** and by many 
state courts.^^ Until there is an actual payment of interest, the 
bank is guilty of an illegal bargain only, and the law will not 
subject the bank to the penalty for the exaction of illegal inter- 
est, when as a matter of fact, it has subjected itself to a forfeiture 
only.^* The law recognizes that there is a locus poenitentiae for 
the party reserving the illegal rate and that up to the time of 
actual payment, such party may forego the benefits of the greater 
rate and take in payment the legal rate. 

The right to a forfeiture of the greater rate of interest re- 
served or charged is limited to no particular person or class of 
persons. The statute says in express terms that the reserving or 
charging of the greater rate of interest shall be deemed a for- 
feiture of the interest carried in the note or agreed upon to be 
paid. In other words, the agreement itself operates eo mstanti 
as a forfeiture of such interest.^^ From this it would seem that 
anyone sued by a national bank on a debt in connection with 
which there has been such a reservation of interest could avail 
himself of this forfeiture provision. 

It is important to note that no limitation as to time in which 
a forfeiture may be claimed under this provision is imposed, the 
two years limitation applying only to actions for the recovery of 
interest actually paid. In this respect the statute is to be com- 
mended, inasmuch as in those transactions involving usury, the 
bank would delay any action on the debt until after the expira- 
tion of the statutory period. In this way the statute could be 
rendered of no force and effect. 

While no special difficulties are encountered in connection with 
this forfeiture provision, the contrary is true in a consideration 
of the provision relating to a recovery of twice the greater rate 

'° Farmers' & Mechanics' Nat. Bank v. Bearing, supra; McCarthy 
V. Nat. Bank, 223 U. S. 493. In the latter case, the general rule is 
stated, though the point is not decided in the case. 

" National Bank v. Lewis, 81 N. Y. 15; Citizens' Nat. Bank v. Gen- 
try, 131 Ky. 206, 63 S. W. 454, 757, 56 L. R. A. 673. 

" Citizens' Nat. Bank v. Gentry, supra. 

" Brown v. Marion Nat. Bank, 169 U. S. 418. 
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of interest paid. The second sentence of § 5198 reads as fol- 
lows: "In case the greater rate of interest has been paid, the 
person by whom it has been paid, or his legal representatives, 
may recover back, in an action in the nature of an action 
of debt, twice the amount of interest thus paid from the asso- 
ciation taking or receiving the same; provided such an action 
is commenced within two years fromi the time the usurious 
transaction occurred." From the terms of the statute itself, it 
is evident that a separate action must be brought for the recovery 
of the penalty, that it must be brought by the person who has 
paid the greater rate or by his legal representatives, and that it 
must be brought within two years from the time of the occur- 
rence of the usurious transaction. It is easy to ascertain the 
person paying the greater rate of interest, but "legal represen- 
tatives" is a more comprehensive term, and as a result it has been 
the source of some conflict of authority. Likewise, the time 
of the occurrence of the usurious transaction is not defined, and 
the courts have been unable to agree upon any time of occur- 
rence acceptable to all. 

It is evident from the provisions of the statute that the right 
to maintain an action for the recovery of twice the greater rate 
of interest paid can inhere only in the person paying it, or his 
legal representatives, and cannot be assigned to or inhere in any 
other person or persons. Inasmuch as assignees in bankruptcy, 
receivers, and trustees in deed of assignments for the benefit of 
creditors seek to avail themselves of these remedies under the 
guise of being the legal representative of the person paying the 
greater rate of interest, it is important to determine the proper 
construction of the words "legal representatives" within the in- 
tent and meaning of § 5198. 

It is an established principle of the interpretation of statutes 
that penal statutes are to be construed strictly. Section 5198, so 
far as it relates to the recovery of twice the amount of the 
greater rate of interest paid, is penal, and should be construed in 
accordance with the usual rules of construction.^* In addition 
to that, it is a cardinal principle of the laws pertaining to usury, 

" Tiffany v. National Bank of Missouri, 85 U. S. 409. 
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that the remedies afforded under such laws are personal to the 
borrower upon whom the burden has fallen, and only the bor- 
rower or his personal representative can interpose the defense of 
usury, or avail himself of such other remedies as may be provided 
in such cases. A fortiori should the right to maintain an action 
for the recovery of twice the greater rate of interest paid be lim- 
ited to the person paying it, or to the legal representative of such 
person, using legal representative in its strict and limited sense 
meaning a representative by operation of law rather than by rea- 
son of the voluntary act of the parties as embodied in a contract, 
deed, or other legal instrument. 

There are two classes of legal representatives, using the words 
in their broadest and most comprehensive sense ; one arising by 
virtue of some positive act of the law, either by reason of some 
decree of court as in the case of receivers, or by reason of some 
legislative enactment as in the case of trustees in bankruptcy, ad- 
ministrators, and executors: the other arising by reason of the 
voluntary act of the parties, having expression in a contract, deed, 
or other legal instrument as set forth above. Strictly speaking, 
the designation of legal representative should be and in its proper 
signification is applied only to the first class, while contract repre- 
sentative is a more apt and appropriate designation and in its 
proper sense is applied to the second class. The representative in 
the second class may be a legally constituted representative, but to 
call him a legal representative is a misnomer, as that term is used 
in a technical sense referring in its most limited and strict mean- 
ing to executors and administrators, unless there is something in 
the context of the instrument or statute to be construed to give it 
a broader meaning.^^ A liberal construction could not require 
more than that the words "legal representatives" comprehend such 
representatives as derive" their authority from some positive leg- 
islative enactment or from a decree of a court of competent juris- 
diction to make such an appointment. To hold that "legal repre- 
sentatives" is used in § 5198 in its most comprehensive sense is 
to disregard the fundamental principles of usury and of statu- 
tory construction and to allow the action to be maintained by 

" Rockland-Rocfcport Lime Co. v. Leary, 203 N. Y. 469. 
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any contract representative of the person paying the greater 
rate. Under such a holding the right would be assignable, which 
is contrary to the law.^* 

It has been held that a receiver for an insolvent corporation 
duly appointed by a court of competent jurisdiction, is such a 
legal representative as is contemplated within the meaning of § 
5198." Likewise, it is held by the weight of authority that an 
assignee in bankruptcy is such a legal representative.^* The de- 
cisions in these cases were based upon the fact that, under the 
bankruptcy act in force at that time, all the property of the bank- 
rupt vested in the assignee by operation of law and that the trustee 
or assignee could maintain any action that the bankrupt himself 
might have maintained. Several cases are cited as upholding the 
view that the assignee in bankruptcy is not a legal representative 
within the meaning of § 5198.^* As a matter of fact, these cases 
involved the right of a trustee in a deed of assignment for the 
benefit of creditors to maintain an action for the recovery of 
twice the greater rate of interest paid, and the court properly 
held that a trustee in a deed of assignment is not such a legal 
representative. In one of the oases in question,'^*' the court obiter 
dictum set forth the rule that an assignee under the national bank- 
ruptcy act is a legal representative within the meaning of § 5198. 
It is to be observed though that in both of the cases herein set 
forth, receivers and assignees in bankruptcy, the legal representa- 
tives are such by virtue of the appointment of a court of compe- 
tent jurisdiction or by reason of some positive act of the law. 
There is no difficulty in connection with such cases. 

The real difficulty is encountered in those cases in which a 
trustee in a deed of assignment for the benefit of creditors en- 
deavors to avail himself of the right to maintain this action as the 

" Lloyd V. First Nat. Bank, 5 Kan. App. 512, 47 Pac. 575. 

" Barbour v. Nat. Exchange Bank, 45 Ohio St. 133, 12 N. E. 50. 

" Crocker v. First Nat. Bank, 4 Dill. 358, Fed. Cas. No. 3,397; Mark- 
son V. First Nat. Bank, 9 Chicago Legal News, 108, Fed. Cas. No. 
9,097; Wright v. First Nat. Bank, 8 Biss. 243, Fed. Cas. No. 18,078; 
Monongahela Nat. Bank v. Overholt, 96 Pa. 327. 

" Barnett v. Muncie Nat. Bank, Fed. Cas. No. 1,026; Barnits v. First 
Nat. Bank of Hamilton, Fed. Cas. No. 1,034. 

" Bamits v. First Nat. Bank of Hamilton, supra. 
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legfal representative of his assignor. Such a representative de- 
rives his authority and powers from the voluntary act of the as- 
signor and he must look to the instrument creating his office for 
the definition of the powers granted or the limitations imposed. 
In the absence of a statute making his office the same as or 
equivalent to that of an executor or administrator or assignee 
in bankruptcy, he is not such a representative, since his assignor 
may prefer some creditors to others in the same class and thus 
prevent equality of distribution even among those of the same 
class. As a general rule, all this is determined by the instrument 
creating the office and not by any positive act of the law. In 
view of these facts, it cannot be said that a trustee in a deed of 
assignment for the benefit of creditors is a legal representative 
within the meaning of those words as used in § 5198. 

The words "legal representatives" have seldom been construed 
in cases involving the recovery by a trustee in a deed of assign- 
ment of twice the greater rate of interest paid as allowed by § 
5198, never having been construed by the Supreme Court of 
the United States. In Kentucky, however, it has been held that 
a trustee in a deed of assignment for the benefit of creditors is 
such a legal representative as is comprehended within the mean- 
ing of those words as used in § 5198 and that he can maintain, 
under that section, an action to recover twice the greater rate of 
interest i>aid.^^ This holding is based upon the fact that, under 
the Kentucky statutes, the relations of the trustee to an insolvent 
debtor are similar to those of an administrator to his decedent.^^ 
This question has been before the federal courts of Kentucky and 
they have maintained the same view as the state courts. 

In Louisville Trust Co. v. Kentucky Nat. Bank,^^ the trust 
company as general assignee of Thomas & Son, brought an ac- 
tion to recover of the Kentucky National Bank twice the greater 
rate of interest alleged to have been paid that bank. In that 
case, however, the trust company itself had made the pa5mients 
of interest sought to be recovered, and under the terms of § 5198 
was the proper party to maintain the action. The court states 

" Henderson Nat. Bank v. Alves, 91 Ky. 142, 15 S. W. 132. 
** Louisville Trust Co. v. Kentucky Nat. Bank, 87 Fed. 143. 
" Supra. 
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this fact in unmistakable language,^* yet could not refrain from 
giving expression to a dictum to the effect that a trustee in a 
deed of assignment for the benefit of creditors is a legal repre- 
sentative within the intent and meaning of those words as used 
in § 5198.^' Later, this case was before the same court in an 
action by the trustee to recover twice the greater rate of interest 
paid by the plaintiff's assignors before assignment.** The case 
on its second appearance was decided by Judge Evans, who, 
though misled by the dictum expressed by Judge Barr on its first 
appearance followed it with great reluctance, doing so only be- 
cause of his uniform custom not to reverse any decision pre- 
viously made by his predecessor during the progress of a par- 
ticular case. According to Judge Evans, a legal representative 
within the meaning of that phrase as used in § 5198, must be 
a representative by some positive act of the law as distinguished 
from the voluntary act of the parties. 

The same question arose in Pennsylvania, and the highest 
court of that state held that an assignee in a deed of assignment 
for the benefit of creditors is not a legal representative within 
the intent and meaning of § 5198.*'' The decision in this case 
is based upon the theory that the right of action does not pass, 
in any form, by an assignment for the benefit of creditors, since 
an assignee in a deed of assignment is not such a legal repre- 
sentative as is contemplated within the meaning of the federal 
statute, and consequently the right of action cannot inhere in 
him. The court distinguishes this case from a previous one,'^* 
in which it held that the right of action passes to an assigfnee in 



" "The plaintiff is, therefore, not to be considered merely a cred- 
itor or representative of creditors of Thomas & Son, who is seeking 
to recover interest which had accrued to them, but the person who has 
paid the greater interest." 87 Fed. 143, 146. 

" "Buit if we assume that the payments of the plaintiff, as assignee 
of Thomas & Son, of these debts, were the payments of Thomas & 
Son, and that thereby the right to recover accrued, still we think that 
the general assignee in Kentucky is a 'legal representative' within the 
meaning of the federal statute, and entitled to recover." 87 Fed. 143, 
146. 

" Louisville Trust Co. v. Kentucky Nat. Bank, 102 Fed. 442. 

" Osborne v. Nat. Bank, 175 Pa. St. 48«, 34 Atl. 358. 

" Monongahela Nat. Bank v. Overholt, supra. 
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bankruptcy on the ground that that officer derives his authority 
and powers from the statute and from the decree of court there- 
under appointing him. 

The view of the Pennsylvania court has been maintained in 
two federal court cases.*^ As has been adverted to before, these 
cases have been cited for the proposition that an assignee in 
bankruptcy is not a legal representative within the meaning of 
those words as used in ■§ 5198, when as a matter of fact, in Bar- 
nits V. First National Bank of Hamilton, the court held that 
an assignee in a deed of assignment under state laws is not 
such a representative. The court in its opinion gave expression 
to a dictum to the effect that a different result would obtain in 
the case of an assignee in bankruptcy under the national bank- 
ruptcy act.^** 

It is an established principle of law that the phrase "legal rep- 
resentatives" means executors or administrators^^ in the usual 
signification of those terms, unless there are such surrounding 
facts and circumstances or such language used as to indicate that 
the words are employed in a different sense. There is nothing 
in § 5198 to indicate that the words "legal representatives" are 

*° Barnett v. Muncie Nat. Bank, supra; Barnits v. First Nat. Bank 
of Hamilton, supra. 

* The language of the court is as follows: "* * * that under 
the national bankrupt act, which vests in the assignee all the estate of 
the bankrupt, it might well be that such an assignee could maintain 
this action, but that no such consequence followed under the state 
laws." Fed. Cas. No. 1,034. 

" In Virginia, the phrase "legal representatives" has not been con- 
strued in connection with § 5198, but it has been construed in gen- 
eral to mean executors or administrators. In Brent v. Washington, 18 
Gratt. 526, 529, the count laid down this rule: 

"The primary sense of the word 'representative' when used in be- 
quests of personal property is the same as that of legal representa- 
tives. Each of them is equivalent to executors or administrators." 

Again, in Home Ins. Co. v. Kinnier, 28 Gratt. 88, the phrase "legal 
representatives" received the same construction. In that case, the com- 
pany insured "Kinnier and his legal representatives," and it was con- 
tended that the heirs of law of Kinnier were meant, but the court held 
as follows: 

"The words 'legal representatives' as used, are of the same import 
as the words executors, administrators, personal representatives." 28 
Gratt. 88, 91. 
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used in any other than their technical meaning. Furthermore, 
the right given is to enforce a penalty, a fact which in itself is 
sufficient to insure strict construction. In addition to that, it is 
a right given under usury laws, and in accordance with all es- 
tablished principles, such a right is to be construed strictly, 
rights under usury laws being personal to the borrower. All the 
requirements of a liberal construction are upheld in the view 
that "legal representatives" as used in § 5198 has reference to 
those who are representatives as a result of some positive legis- 
lative enactment or a decree of a court of competent jurisdiction 
to appoint as distinguished from those who derive their author- 
ity from the voluntary act of the parties as expressed in a con- 
tract, deed, or other legal instrument. 

Inasmuch as § 5198 gives a right of recovery of twice the 
greater rate of interest paid, "provided such action is commenced 
within two years from the time the usurious transaction oc- 
curred," it is important to determine just when the usurious 
transaction occurs. It is evident that it might be regarded as 
occurring (1) at the time the original transaction takes place, 
or (2) at the time of the satisfaction of the principal debt, 
or (3) at the time the interest to be recovered is paid. There 
are decisions maintaining each view.*^ Some of the purposes 
of the statute might be easily defeated by upholding the first as 
the proper one, as the transaction might be fixed so that the 
interest would not become due until after two years from the 
time of the original transaction. In such case, a forfeiture might 
be enforced, provided an action was brought on the note or 
notes, but in case the interest was paid, there could be no re- 
covery of the penalty provided, as the right would be barred 
before the payment of the interest. As for the second view, 
many difficulties would arise from such a holding as that, since 
all the principal and interest might never be entirely paid, and 
as a result it could not be said that the usurious transaction had 

" Henderson Nat. Bank v. Alves, supra; First Nat. Bank v. Mcln- 
tuflf, 3 Kan. App. 536, 43 Pac. 839; First Nat. Bank v. Denson, 115 Ala. 
650, 22 South. 518; McCarthy v. Nat. Bank, supra; Lynch v. Mer- 
chants' Nat. Bank, 22 W. Va. 664, 46 Am. Rep. 530. 
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occurred. Some of these cases maintain the doctrine that there 
is no usurious transaction until there is a payment of a sum, or 
judgment therefor, in excess of the principal sum plus the legal 
rate of interest.^^ This view proceeds upon the theory that, un- 
til there is a payment in excess of the principal plus legal inter- 
est, there is a locus poenitentiae on the part of the bank, and 
that upon the payment of the amount legally due, the bank 
may forego the benefits accruing to it under the usurious con- 
tract. It is assumed that in every case the bank will repent of 
its exaction of a usurious rate of interest and will apply all pay- 
ments to the discharge of the principal with legal interest there- 
on. Nothing that the borrower does can consummate the trans- 
action so as to give him a right to recover the penalty provided 
in § 5198. Under this view the court is forced to apply pay- 
ments contrary to the express application of the parties in order 
to determine whether more than the amount legally due has 
been paid. This holding would permit a borrower, when sued, 
to set off against the principal sum and legal interest all pay- 
ments made by him until there is an excess over such sum, which 
is contrary to the decisions of the Supreme Court of the United 
States that the remedies and penalties provided in § 5198 for 
interest actually paid must be set up in a separate action brought 
for that purpose. 

The view that the transaction occurred at the time of the 
payment of the greater rate of interest is the logical one, and 
it is supported by the weight of reason and authority. No spe- 
cial difficulties arise in connection with this view, as the time 
of occurrence is well defined, and it would be difficult to devise 
a scheme whereby the purposes of the statute imposing the 
penalty would be defeated. This view is the one adopted by the 
Supreme Court of the United States. In the case of McCarthy 
V. First National Bank,^* an action was brought to recover the 
penalty provided in § 5198, and as a matter of course the ques- 
tion as to the time of the occurrence of the usurious transaction 
arose. The court held that it occurred at the time of the pay- 

" First Nat. Bank v. Denson, supra. 
" Supra. 
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ment of the greater rate of interest and that the statute began 
to run from that date.^' 

An effort has been made to take advantage of the penalty im- 
posed for the actual payment of the greater rate of interest by 
way of set-off or counterclaim, in an action by the bank on the 
note or notes evidencing the debt, but the Supreme Court of 
the United States has held that the penalty can be recovered 
only in the manner prescribed by the statute itself, that is by a 
separate action "in the nature of an action of debt." ^* The 
state courts have also upheld the construction that the remedy 
afforded the borrower who has actually paid the greater rate 
of interest, cannot be set up by way of counterclaim or set-off,^^ 
since the remedy given by the national banking act is exclu- 
sive. The meaning of the phrase "an action in the nature of an 
action of debt" has not been judicially determined. It may 
have been the intention of Congress to limit the action for the 
recovery of the penalty to the common-law action of debt or 
to some similar action for the recovery of a penalty such as 
may be found under the different practices of the courts of the 
many states. On the other hand, it is feasible that it means 
that the amount of the recovery partakes of the nature of or 
is to be regarded in the nature of a debt, and therefore any ac- 
tion appropriate for the recovery of a debt is comprehended 
within the intent of the statute. In West Virginia, it has been 
held that an action of assumpsit has more of the characteristics 
of debt than any other action and that it is a proper action for 
the recovery of the penalty provided in § 5198.** Inasmuch as 

" The court said: "That the statute does not begin to run from the 
date of the loan, nor from the date of the satisfaction of the debt, but 
from the date interest is paid, appears from an analysis of the two 
classes referred to in Rev. Stat., § 5198, norting that 'interest paid' in 
the last clause is used in contradistinction to interest 'reserved or 
charged,' in the first sentence of the section." 223 U. S. 493, 499. 

" Barnett v. Muncie Nat. Bank, supra; Haseltine v. Central Nat. 
Bank, 183 U. S. 132. 

" National Bank v. Lewis, supra; Second .Nat. Bank v. Morgan, 165 
Pa. St. 199, 30 Atl. 967; Central Na)t. Bank v. Haseltine, 155 Mo. 58, 55 
S. W. 1015. 

" Lynch V. Merchants' Nat. Bank, supra. It seems that in West Vir- 
ginia the actions of debt and assumpsit are made similar by the force 
of a statute. 
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the action in question is for the recovery of a penalty, the com- 
mon-law action of debt or such other action as partakes of its 
nature under the varying practices of the different states, would 
be more appropriate. 

Formerly, the jurisdiction of the state courts to entertain an 
action for the recovery of twice the greater rate of interest paid 
was questioned. The Judiciary Act^® of 1789 conferred upon 
the district courts exclusive original jurisdiction of all suits for 
the recovery of penalties incurred under the laws of the United 
States. The national banking laws, however, in so far as they 
pertain to the exaction of usury, have conferred upon the proper 
state courts jurisdiction of actions for the recovery of the pen- 
alty. According to the provisions of § 5198, the state courts 
of the county or city in which the national bank is located have 
concurrent jurisdiction with the federal court of the district of 
location for the recovery of the penalty. This exemption of na- 
tional banks from all suits in counties and cities other than 
those of location is a personal privilege prescribed for the con- 
venience of such banks, and it has been held by the Supreme 
Court of the United States that this privilege can be waived 
by appearing and defending without claiming the immunity 
granted.*" 

From the foregoing analysis of the usury laws affecting na- 
tional banks, it is evident that they are worthy of commenda- 
tion in some respects, while in others they are deficient and 
should be amended so as to conform to the needs of the situa- 
tion. It is proper that the rate of interest should be determina- 
ble by the laws of the state of location and that the state courts 
should have concurrent jurisdiction with the district courts of 
actions for the recovery of the penalty. On the other hand, one 
change especially would make the laws far more effective. 
When the borrower is sued on the note or notes evidencing the 
debt, in addition to a forfeiture of the interest carried in the 
note or agreed upon to be paid, he should be allowed to recover 
by way of set-off or counterclaim twice the amount of the inter- 
est actually paid. As long as the principal debt remains unpaid 

" 9th section, 1 Stat. 77. 

" First Nat. Bank of Charlotte v. Morgan, 132 U. S. 143. 
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and the bank brings an action for its recovery, the borrower 
should be permitted to avail himself of the remedies provided 
in the one action without the necessity of bringing a separate ac- 
tion. This right should be upon the same footing as the for- 
feiture provision in respect to the statute of limitations, that is 
no limitation as to time should prevent the borrower from re- 
covering by way of set-off or counterclaim twice the amount of 
interest actually paid, when he is sued by the bank. Of course 
it is advisable that the provision in regard to the separate action 
should be retained, since it would be necessary in those cases in 
which the principal and interest have been paid without the 
bringing of an action, but the period of limitation should be 
increased to five years. The words "legal representatives" 
should be defined, or words more definite in meaning should be 
used in order to deprive the banks of any avenue of escape in 
this respect. 

The Comptroller of the Currency has suggested that some 
person connected with the Department of Justice should be al- 
lowed to maintain the action for the recovery of the penalty, 
since many borrowers would be deterred from doing so because 
of the fear of incurring the displeasure of the banks. The sug- 
gestion is an excellent one, because the fear of the banks is an 
obstacle to the eradication of the evil, and the adoption of this 
plan in addition to the other remedies would obviate to a great 
extent that difficulty. In addition to that, some provision should 
be enacted by which the borrower could require the bank guilty 
of the exaction of the usurious rate of interest to answer under 
oath certain interrogatories in regard to the usurious transac- 
tion. Oftentimes the banks resort to devices to conceal the 
usurious transaction, and by means of the answers to these in- 
terrogatories, the borrower would be able to disclose the real 
nature of the transaction and avail himself of the remedies in 
his behalf provided. 

Clarence 0. Amonette. 
Lynchburg, Va. 



